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OBJECTION TO REQUEST FOR LEAVE TO FILE AMICI BRIEF

Appelles/Cross-Appellants Southern Montana and the Urquharts object to the
Motion for Leave to File Amici Curiae briefs, in opposition to Southern Montana’s Motion
to Dismiss Appeal on Grounds of Mootness. This second Motion for leave to appear
amici was filed on behalf of a diverse group of eleven applicants, which seek
permission to file an amicus curiae brief on a constitutional issue which is not before the
Court. The Motion should be denied for this and numerous other reasons, discussed

below.

1. The Constitutional Issue Which Amici Seek to Address Was Not
Raised Below.

Amici seek to submit a brief on what they perceive to be a restriction of their
constitutional right of access to the courts as a result of the requirement under
§ 27-19-306, M.C.A., which conditions an injunction or stay upon filing a written
undertaking. It is undisputed that Appellants Plains Grains, assisted by the Montana
Environmental Information Center (“MEIC”) (which is an Appellant in this litigation) and
Earth Justice in multiple suits against Southern Montana over rezoning and air quality
permits, never moved for an injunction or stay at any time below. Therefore, the District
Court was never called upon to consider § 27-19-306, M.C.A., and the request for a
bond.

Since Plains Grains never requested a stay, no constitutional challenge based
upon right of access to the courts was presented to the district court. A party may not
raise an issue for the first time on appeal. Unified Industries, Inc. v. Easley, 1998 MT
145, 289 Mont. 255, 961 P.2d 100; Day v. Payne, 280 Mont. 273, 929 P.2d 864 (1996).

Neither may Amici raise an issue on appeal that was not raised below. State ex rel.



Bennett v. Bonner, 123 Mont. 414, 214 P.2d 747 (1950); State ex rel. Kvaalen v.
Graybill, 156 Mont. 190, 496 P.2d 1127 (1972).

As this Court, as well as other courts across the country have recognized,
“...amicus curiae is not a party to the action,-- he has no control over the proceedings,--
he must take the case as he finds it....amicus may not raise new issues which have not
been raised by the parties and cannot assume the functions of parties nor create,
extend or enlarge issues.” Weber v. Interbel Telephone Cooperative, Inc., Mont.
Sup. Ct. Cause No. 02-517 (Order dated April 8, 2003, p. 2 (citations omitted)) (Tab A).

2, The Constitutional Challenge by Plains Grains was Untimely.

An objection has been filed by Southern Montana and the Urquharts to Plains
Grains’ Notice of Constitutional Challenge. The Notice is untimely, therefore, neither
Plains Grains nor any amici who desire to appear on their behalf are permitted to raise
or argue any constitutional issues.

As discussed in the objection filed, Rule 27, M.R.App.P., requires that written
notice “...must be given no later than eleven days from the date that the notice of
appeal or notice of cross appeal is filed or the date of the filing of an original
proceeding in the Supreme Court.” /d. (emphasis added). Plains Grains filed their
Notice of Constitutional Question on September 11, 2009, well beyond eleven days
from both the filing of the Notice of Appeal (filed June 1, 2009) and the Notice of Cross
Appeal (filed June 11, 2009). The Notice of Cross Appeal gave notice to Plains Grains
that Southern Montana was cross appealing from the decision of the District Court on
the issue of denial of the Motion to Dismiss on the grounds of mootness.

The District Court raised in its Order (dated November 28, 2008), sua sponte, a



constitutional argument that requiring a bond to stay a decision may interfere with
constitutional rights. Plains Grains had actual knowledge of the constitutional issue
raised by the District Court and of the cross appeal of the District Court’s ruling but
failed to give timely notice of the constitutional challenge. This Court has ruled that the
failure to timely serve notice of a constitutional challenge precludes this Court from
reaching the issue. Haider v. Frances Mahon Deaconess Hospital, 2008 MT 32, 298
Mont. 203, 994 P.2d 1121; see also Boettcher v. Montana Guaranty Fund, 2006 MT
127, 332 Mont. 279, 140 P.3d 474.

Even though the District Court commented in its Order that requiring a bond may
affect access to courts, Plains Grains never sought a stay of the rezoning decision and
the issue of a bond and its impact on access to the courts was never raised, briefed or
argued below. The Motion should also be denied upon this ground.

3. The Motion is Untimely.

Northern Plains filed their Motion for Leave to File Amici Curiae Briefs on
September 11, 1009, requesting leave to file a brief in support of Plains Grains, on or
before September 28, 2009. The motion is untimely and should be denied.

Plains Grains filed this appeal on June 1, 2009. The briefing schedule was set
by order of this Court dated July 17, 2009. On August 17, 2009, Plains Grains filed their
principle brief. On August 25, 2009, Southern Montana filed its Motion to Dismiss on
Grounds of Mootness and supporting brief.

“The Court will deny a motion for leave to submit an Amicus Curiae brief that is
filed after the normal briefing cycle set for the party to be supported, where the amici

failed to show the requisite extraordinary cause for leave to file their brief.” 4 Am.Jur.2d



Amicus Curiae §3. The Supreme Court has “consistently” followed this rule: “This
Court has consistently declined to grant motions for leave to appear as amicus curiae
which are filed late in the proceedings, after the briefs of the parties have been tendered
to the Court, absent extraordinary circumstances.” Mont. Petroleum Tank Release
Comp. Bd. v. Fed. Servs. Ins. Co., Mont. Sup. Ct. Cause No. DA 06-0837 (Order
dated July 18, 2007) (Tab B).

In their request and supporting brief, Amici have not presented any reasons that
would constitute “extraordinary circumstances” for granting leave to appear in the midst
of the briefing of the Motion to Dismiss. In addition, Plains Grains, which supports this
Motion, previously moved this Court to expedite the appeal. The present untimely
Motion, like the other untimely Motion for leave to appear amici supported by Plains
Grains, is contrary to its request to expedite the appeal.

Finally, without conceding that the constitutional issue is properly before the
Court, the same argument will be made by Plains Grains, which includes MEIC.
Therefore, the interests of Northern Plains sought to be heard as amici will be
represented in this appeal.

CONCLUSION

For the reasons stated, the Motion should be denied.



DATED this L@"&ay of September, 2000.

UGRIN, ALEXANDER, ZADICK & HIGGINS, P.C.

By: //]mfm w.: ;ﬁw
GaryW. Zaditk ()
Mary K. Jaraczeski
#2 Railroad Square, Ste. B
P.O. Box 1746
Great Falls, MT 59403
Attorneys for Appellees/Cross-Appellants
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Pursuant to Rule 16(3) of the Montana Rules of Appellate Procedure, |
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Attorneys for Appellees/Cross-Appellants
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IN THE SUPREME COURT OF THE ST. ATE OF MONTA?

‘No. 02-517
, L o /\PR’ 6 8 2003

FREDERICK WEBER and MOOSEWEB CORPORATION, )

Plaintiffs and Appellants, ) CGLER B}ME AL ’r"é\"‘&‘?%k‘lﬁ\
)

V. S ' . -) + ORDER

| )
INTERBEL TELEPHONE COOPERATIVE, INC., - )
)
Defendant and Respondent. )

Before the Court 4is- Appellants"(Moosew.eb) Mdtion to Strike Poi‘ti‘oﬁs of Amici
Curige Briefs. Mooseweb argues that Amici have included in their b'riéfs new factual
material that is not a part of the record on appeal in this case. Specifically, Mooseweb argues

that from the amicus brief of Mid-Rivers Telephohe Cooperative, Inc., we should strike: lings

9.—1'9, page 3; lines 1-2, page 6; lines 3-19, page.13;‘ all of page 14; all of page 15; lines 1-9
and 13-19, page 16; and lines 1-3, page 17. Mooseweb also argues that from the amicus brief
of 3 Rivers Telephone Cooperative, Inc., et al, we should strike: linies 3%9, page 1; lines 9-14,
page 2; lines 8-15, bage 3; lines 1-6 and 16-19, page 4; lines 1-5, page 5; and ﬁnes 4-6, page
8. |

Mooseweb first cites to various cases in which we _h_av.e held_tﬁat b_riefs On'appea'l_l are
limited to the record on appeal and calmot.ir‘m'odﬁce extraneous or new matters which a;ré not
part of the record below. . See, é.-g., Frank v. Harding, 1998 MT 21-5;1[ 7, 290 Mont. 448, q

7,965 P.2d 254, 7. Amici object, arguing that since they are not parties to the case, they .



are not bound by the record on appeal, and are, therefore, not bound by the Frank line of
cases. Amicl suppéﬂ their position by citing to case law defining the role of amici in court
proceedings--as friends of the court--and to cases which condemn a party’s, rather than
amici, attempts to supplement the record with facts exiraneous to the record.

Since this is an issue of first impression, Mooseweb, with leave. of this Court, filed a
reply brief. In an appendix to its brief Mooseweb cites nine reported cases' which hold
amicus briefs may not present new evidence or factual materials. Additionally, Mooseweb
cites to State ex rel. Bennett v. Bonner (1950), 123 Mont. 414, 421,214 P.2d 747,751, a case
also relied upon by Amici, in which this Court stated that while amicus may inform the court
as to facts or situations that ﬁlay have escaped consideration or remind the court of alegal
matter which has escaped its notice, nonetheless, "[a]n amicus curiae is not a party to the
action,--he has no control ovér the proceedings,--he must take the case as he finds it."

Moreover, Mooseweb cites to other Montana cases in which we have stated that

. amicus may not raise new issues which have not been raised by the parties and cannot

! The cases cited are: Bouterie v. Crane (La. Ct. App. 1992), 604 So.2d 1051, 1052
reversed on other grounds in (La. 1993), 616 So.2d 657; Gandee v. Glaser (S.D. Ohio 1992),
785 F. Supp. 684, 686; Harjo v. Pro-Football, Inc. (Trademark Trial & App. Bd., 1998), 45
U.S.P.Q. 2d 1789; High Sierra Hikers Ass'n v. Powell (N.D. Cal. 2001), 150 F. Supp. 2d 1023,
1045; Metcalfv. Daley (9th Cir. 2000), 214 F.3d 1135, 1141, n. 1; Petition of Oskar Tiedemann
& Co. (3d Cir. 1961), 289 F.2d 237, 240, n. 5; Stanley v. City of Independence (Mo. 1999), 995
S.W.2d 485, 488, n. 2; United States Fidelity & Guaranty Co. v. Victory Land Co. (La. Ct. App.
1982), 410 So0.2d 359, 361; Wiggins Bros., Inc. v. Department of Energy (Temp. Emer. Ct. App.
1981), 667 F.2d 77, 83.



assume the functions of parties nor create, extend or enlarge issues.>

Based on the briefing, we conclude that Mooseweb's position is supported by the law
and that the position of Amici is not. Therefore,

IT IS ORDERED that Mooseweb's motion to strike is GRANTED. ‘The language
from the briefs of Amici aforementioned is STRICKEN and shall not be argued or considered

for any purpose in this appeal’

IT IS FURTHER ORDERED that the Clerk of this Court give notice of this order by

mail to counsel of record for the parties and Amici.

Q%(qu O, \W &mw

Dated this 5‘@__ day of April, 2003.

Justices

2 The cases cited include: State ex rel. Bennett v. Bonner (1950), 123 Mont. 414, 421,
214 P.2d 747, 751; Mountain States Ins. Co. v. State (1985), 218 Mont. 365, 370, 708 P.2d 564,
567; Montana Wildlife Fed’n v. Sager (1980), 190 Mont. 247, 265, 620 P.2d 1189, 1200; and
State ex rel. Dept. of Health & Envtl. Sciences v. Lasorte (1979), 182 Mont. 267, 596 P.2d 477.
See also Cellnet Communications v. FCC (6th Cir. 1998), 149 I'.3d 429, 443.
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IN THE SUPREME COURT OF THE STATE OF MONTANA

HLED

No. DA 0640837

MONTANA PETROLEUM TANK
RELEASE COMPENSATION BOARD, Jul. 18 ZQ_QT
e ion ' Ed SmitA
Plaintiff and Appellant, LB BE
| | }_‘*&ﬁm’%%g‘jf@ﬁg%%%hdﬁ gguwf |
V.

FEDERATED SERVICES INSURANCE o
COMPANY, MOUNTAIN WEST FARM ORDER

BUREAU MUTUAL INSURANCE
COMPANY, NATIONAL FARMER’S
UNION PROPERTY AND CASUALTY
INSURANCE COMPANY, and
MUTUAL SERVICE CASUALTY
INSURANCE COMPANY, A MUTUAL
SERVICE INSURANCE COMPANY,

N’ Nt N N i N N e N N N e N e’ N’ N’ N Nl

 Defendants and Respondents.

This matter is before us upon the motion of the State Auditor and Commissioner of
Insurance John Morrison (herc-inaﬁe'f “the Commissionef”) for leave to appear amicus curiae.
The Commissioner represents in his motion that he just recently became aware of the
pendency of this matter. He asserts his belief that this Court did not ﬁilly..,app'reciate the
effect of its hblding in Petroleum Tank Release v. Capital Indem., 2006 MT 133, 332 Mont.
252, 137 P.3d 522, with. respect to the date upon which a statute of limitations for
commencement of an mdemmty action begins to run, and seeks to argue for recon31derat10n
of this Court’s holding in the Capital Indemnity case. The Commissioner represents that
counsel for Appellant Montana Petroleum Tank Release Compensation Board (“the Board”)

has no objection to his motion to appear as amicus curiae.



The Respondehts have filed a’consolidated -memorandum in opposition to the
Commissioner’s motion to appear as amicus curiae, arguing that the State of Montana is
already represented in these appeals by virtue of the presence of the Board as a party, and that
the Commissioner has not identified an interest in these appeals separate from the interest of
the Board. ‘The Respondents further argue that the timing of the: Commissioner’s motion
alone juéfiﬁes a denial of his request, in light of the fact that they have already filed their
consolidate:d answer brief in this matter, and would be deprived of the opportunity to address
the arguménts raiéed by the Commissioner in his amicus curiae brief: |

This Court Has consistently declined to grant motions for leave to appear as amicus
curiae which are filed late in the proceedings, after the briefs of the parties have been
tendered to the Court, absent extraordinary ¢ircumstances. We con‘ciude that extraordinary
circumstances do not exist here, especially in light of the fact that the interests of the State of |
Montana are already represented by the Board. .For this reason, and so as to obviate the
necessity of additional briefing on the part of the parties to address the Commissioner’s
arguments,

IT IS HEREBY ORDERED that the Commissioner’s Motion for Leave to Appear
Amicus Curiae herein is DENIED.

IT IS FURTHER ORDERED that the Clerk of this Court serve true copies of this
Order to all counsel of record, and upon John Morrison as State Auditor and Commissioner
of Insurance. \ H\\

DATED this ‘;& day of July, 2007. |

&i{\\/\\/ SNYChie J\tstlcfa J
%z . o)
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